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Health and Human Services 370.505 

set forth in subpart 370.2 which are ap-
plicable to the instant Buy Indian ac-
quisition shall be followed by the con-
tracting officer, e.g., sections 370.204 
and 370.205. 

(e) Subcontracting. Not more than 50 
percent of the work to be performed 
under a prime contract awarded pursu-
ant to the Buy Indian Act shall be sub-
contracted to other than Indian firms. 
For this purpose, work to be performed 
does not include the provision of mate-
rials, supplies, or equipment. 

(f) Wage rates. A determination of the 
minimum wage rates by the Secretary 
of Labor as required by the Davis-
Bacon Act (40 U.S.C. 276a) shall be in-
cluded in all contracts awarded under 
the Buy Indian Act for over $2,000 for 
construction, alteration, or repair, in-
cluding painting and decorating, of 
public buildings and public works, ex-
cept contracts with Indian tribes or 
public nonprofit organizations serving 
as governmental instrumentalities of 
an Indian tribe. The wage rate deter-
mination is to be included in contracts 
with private business entities even if 
they are owned by an Indian tribe or a 
member of an Indian tribe and in con-
nection with joint ventures with, or 
subcontractors of, an Indian tribe or a 
public nonprofit organization serving 
as a governmental instrumentality of 
an Indian tribe.

370.504 Competition. 
(a) Contracts to be awarded under the 

Buy Indian Act shall be subject to com-

petition among Indians or Indian con-
cerns to the maximum extent that 
competition is determined by the con-
tracting officer to be practicable. When 
competition is determined not to be 
practicable, a Justification for Other 
than Full and Open Competition shall 
be prepared in accordance with 306.303 
and subsequently retained in the con-
tract file. 

(b) Solicitations must be synopsized 
and publicized in the Commerce Busi-
ness Daily and copies of the synopses 
sent to the tribal office of the Indian 
tribal government directly concerned 
with the proposed acquisition as well 
as to Indian concerns and others hav-
ing a legitimate interest. The synopsis 
should state that the acquisition is re-
stricted to Indian firms under the Buy 
Indian Act.

370.505 Responsibility determinations. 

(a) A contract may be awarded under 
the Buy Indian Act only if it is first de-
termined that the project or function 
to be contracted for is likely to be sat-
isfactorily performed under that con-
tract and the project or function is 
likely to be properly completed or 
maintained under that contract. 

(b) The determination called for by 
paragraph (a) of this section, to be 
made prior to the award of a contract, 
will be made in writing by the con-
tracting officer reflecting an analysis 
of the standards set forth in FAR 9.104–
1.

VerDate 0ct<09>2002 05:30 Oct 22, 2002 Jkt 197196 PO 00000 Frm 00091 Fmt 8010 Sfmt 8010 Y:\SGML\197196T.XXX 197196T


